CITY COUNCIL PROCEEDINGS
February 26, 2020

The City Council of the City of David City, Nebraska, met in open public session at 7:00
p.m. in the meeting room of the City Office, 557 North 4™ Street, David City, Nebraska. The
Public had been advised of the meeting by publication of notice in The Banner Press on
February 20", and an affidavit of the publisher is on file in the office of the City Clerk. The
Mayor and members of the City Council acknowledged advance notice of the meeting by
signing the Agenda which is a part of these minutes. The advance notice to the Public, Mayor,
and Council members conveyed the availability of the agenda, which was kept continuously
current in the office of the City Clerk and was available for public inspection during regular office
hours. No new items were added to the agenda during the twenty-four hours immediately prior
to the opening of the Council meeting.

Present for the meeting were: Mayor Alan Zavodny, Council President Kevin Hotovy,
and Council members John Vandenberg, Pat Meysenburg, Bruce Meysenburg, Thomas Kobus,
and Dana Trowbridge, City Administrator Clayton Keller, City Attorney James Egr, and City
Clerk Joan Kovar.

Also present for the meeting were: Roy Metter, Mark Kovar, Mr. & Mrs. Mark Masur,
Mrs. R.J. Hein, several others from the public, Representatives from LTD Broadband, Sheriff
Tom Dion, and Interim Water Supervisor Aaron Gustin.

The meeting opened with the Pledge of Allegiance.

Mayor Zavodny informed the public of the “Open Meetings Act” posted on the east wall
of the meeting room asked those present to please silence their cell phones.

The minutes of the February 12, 2020 meeting of the Mayor and City Council were
approved upon a motion by Council member Trowbridge and seconded by Council member
Hotovy. Voting AYE: Council members Bruce Meysenburg, Pat Meysenburg, Kobus,
Vandenberg, Trowbridge, and Hotovy. Voting NAY: None. The motion carried.

A water purchase agreement with TransCanada Keystone Pipeline, LP, allowing them to
purchase water in bulk from the City, was discussed. They are requesting permission to fill its
trucks and tanks with water from the City’s pump station (by the Power Plant) in an amount not
to exceed 40,000 gallons per day. Mayor Zavodny questioned if there were any concerns
regarding this request and Interim Water Supervisor Gustin stated no, not even with summer
coming on and citizens watering lawns, etc. Mayor Zavodny then questioned what the rate for
the water should be. Council member Kobus stated that he didn't feel it should be any cheaper
than what the normal citizen would pay for it. Discussion followed.

Council member Kobus made a motion to table consideration of a Water Purchase
Agreement with TransCanada Keystone Pipeline, LP to the March 11" Council Meeting to allow
time to research an appropriate fee to be charged for the water. Council member Pat
Meysenburg seconded the motion. Voting AYE: Council members Trowbridge, Pat
Meysenburg, Bruce Meysenburg, Hotovy, Vandenberg, and Kobus. Voting NAY: None. The
motion carried.
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TABLED
WATER PURCHASE AGREEMENT
This Agreement is made and entered into on this day of , 2020 (““ Date”),

between TransCanada Keystone Pipeline, LP (“Company”), with a mailing address of 700 Louisiana
Street, Suite 700, Houston, TX 77002, and the City of David, Nebraska, an incorporated municipality,
with a mailing address of PO BOX 191, NE 68632 (“City”).

WHEREAS:

A City owns and operates a municipal water system;

B. Company is a duly organized pipeline company that is constructing the Keystone XL pipeline and
needs to acquire water for use in its construction, including but not limited to, for use in dust control,
dust abatement, horizontal directional drilling, and hydrostatic testing of sections of the Keystone
XL pipeling;

C. City has the capacity to provide water in sufficient quantities to meet Company’s needs, so long

the sale of water is not a detriment to City’s needs, and Company wishes to purchase water from
City for its needs.

NOW THEREFORE, in consideration of the sum stated herein, the receipt and sufficiency of which is
hereby acknowledged by City, and of the mutual covenants and terms and conditions contained herein,
the parties therefore agree as follows:

1.

PURPOSE

Under this Agreement, City will sell water to Company on the conditions stated herein. Company
agrees to pay for the cost of the water at the rates indicated herein and to maintain its water systems
in good condition to accept delivery of the water supply.

SUPPLY OF WATER

City shall furnish potable water to Company, and Company may fill its trucks and tanks with water
from City’s pump station in an amount not to exceed 40,000 gallons per day, with a maximum daily
average over the course of a month not to exceed 40,000 gallons per day. City will collect monthly
meter readings of the water received by Company. If the meter reading equipment fails during any
period, City shall determine the amount of water used in that period by the use of an historical
average of Company’s use, unless City and Company agree to use a different meter reading amount.

METERING EQUIPMENT

City will install a meter and required devices of standard type for properly measuring the quantity
of water received by Company.

FILL TIMES & POINT OF RECEIPT (POR)

There are no restrictions on the fill times or dates for Company to receive City water. The City’s
water system is available to Company twenty-four hours per day and seven days a week. POR for
City’s well location is Water Treatment overhead sell near the power plant by N 11th St. GPS
Coordinates: 41.254717, -97.119327.
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10.

PAYMENT FOR WATER

Company shall pay City a monthly administrative fee of DOLLARS ($ .00)
during each month that it receives water. In addition to the administrative fee, Company shall pay
City the sum of DOLLARS ($ .00) for every ONE THOUSAND (1,000) gallons
of water pumped to fill the Company’s trucks and tanks. Company shall also deposit the sum of

DOLLARS ($ .00) (“Deposit”) with City before receiving any water to
secure payment during the term of this Agreement. The Deposit shall be returned to Company at
the end of the Agreement, except for the deduction of any unpaid statements as set forth below in
Section 6.

TIME OF PAYMENT

City shall provide Company a statement showing all amounts due and the volume of water pumped
and received by Company each month. Company shall pay all amounts due within 45 days of the
date of the statement. If Company fails to pay the amounts due within that time frame, this
Agreement will be terminated, and City can deduct those outstanding amounts from the Deposit.

INTERRUPTION OF SERVICE

Company’s use of City’s water is subject to and governed by City’s other provisions of ordinances
and resolutions for receiving water. City shall have the right to interrupt water service to Company
during times of capacity shortage, regardless of the cause of the shortage. For the avoidance of
doubt, preference will always be given to municipal water needs over Company’s water needs
during times of capacity shortage.

INTERRUPTION OF SERVICE DURING REPAIRS

City has the right to temporarily interrupt or reduce the amount of water available to Company for
the purpose of maintaining, repairing, replacing, investigating, or inspecting any of the City’s water
works, so long as City gives Company reasonable notice of such interruption or reduction. In such
event, City shall not be responsible for any damage or inconvenience arising from such interruption
or reduction in water service.

PERMITTING

City will be responsible for obtaining any permitting, and providing any documentation needed
thereunder, required under state or local rules and regulations that is necessary to allow for the sale
and transfer of municipal water to Company for use as specified in this Agreement.

TERM

This Agreement shall remain in effect for a period of two (2) years (“Term”) after the date that
Company first receives water from City. Company and City shall have the right to terminate this
agreement before the expiration of the Term by providing written notice, via U.S. certified mail at
the addresses listed above, of its intent to terminate this Agreement at least three (3) months prior
to the termination of water services under this Agreement.
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11. INDEMNITY

Each party shall indemnify and hold the other party and its elected officials, officers, agents and
employees, harmless from liability for any damage or claims stemming from the indemnifying
party’s activities and obligations specified herein, except as to claims that are the direct or
proximate result of the reckless conduct or intentional actions of the party to be indemnified.

12. SEVERABILITY

If any provision of this Agreement is invalid under any applicable statute or is declared invalid by
a court of competent jurisdiction, then it shall be deemed to be severed from this Agreement
provided, however, that the remainder of this Agreement shall continue in full force and effect.

13. FACSIMILE AND COUNTERPART

This Agreement may be executed and delivered (including by facsimile or other electronic
transmission) by the different parties hereto in separate counterparts, each of which will, when
executed, be deemed an original and all of which taken together will constitute one and the same
Agreement.

14. ENTIRE AGREEMENT

This Agreement represents the entire agreement of the parties and can only be modified by a written
agreement of the parties.

The parties are executing this Agreement as of the Effective Date.

TRANSCANADA KEYSTONE PIPELINE, LP
by its agent TC Oil Pipeline Operations Inc.

Signed:
Name:
Title:

Signed:
Name:
Title:

[CITY]

Signed:
Name:
Title:
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Becky Severtson of LTD Broadband submitted a request to place antennas on our water
tower to provide wireless high speed internet to our community. LTD Broadband will give the
City free (uncapped speed) internet service to all city builidngs in exchange for power / electric
usage, and space on the water tower. Two representatives were present from LTD Broadband

City Administrator Keller stated: “We don’t currently see a need for this as we already
have an internet provider and we don’t need Wi-Fi at all City buildings at this time.”

The gentleman from LTD Broadband stated that in place of providing internet service to
all city buildings they would be willing to pay $1,000 per year. It was noted that the City is
currently getting $770.00 per month from another company who has antenna’s on the water
tower.

Mayor Zavodny stated: “Why the approach of trying to offer, “Hey, we will give you this
for free, if we can put this here”? My concern is, as far as competition, why not just pay rent like
everybody else?

The gentleman from LTD Broadband stated: “We will pay rent; we pay $1,000 a year.
So for the most part it's better off to do the free service.”

Much discussion followed.

Council member Kobus made a motion “not to accept”. Mayor Zavodny stated that you
are not supposed to have a negative motion. Mayor Zavodny stated: “I think the way to go, and
it's defensible, is probably to say “our offer to you would be if you want to pay the same as we're
getting currently. That's an okay thing, but I'm pretty sure you don’t want to do that.”

The gentleman from LTD Broadband stated: “No, there’s no way that we could do that.”

Mayor Zavodny stated: “I just think you are going to get yourselves in trouble if we start
to say “it's only worth this to them, and this to that”, so...If you want to say, if they’re not
interested in that, | think our offer would be to accept the $770.00 per month, if someone would
like to make that motion and then you can just agree to not do that.”

The gentleman from LTD Broadband stated: “Ok.”

Council member Kobus made a motion to accept $770.00 per month, as we are
charging someone else, from LTD Broadband to place equipment / antennas on the old water
tower. Council member Trowbridge seconded the motion. Voting AYE: Council members
Bruce Meysenburg, Pat Meysenburg, Vandenberg, Kobus, Trowbridge, and Hotovy. Voting
NAY: None. The motion carried.

City Administrator Keller stated that there are three proposed changes to the Sewer
Participation Service Agreement and Permit with Henningsen Foods. The highlighted areas
indicate the proposed changes:

1) TREATMENT FACILITY USAGE: a. Specifically, the City’s waste water treatment
facility shall receive, and the Company shall have the right to discharge no more than
450,000 200,000 gallons per day hydraulic flow....
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2) SAMPLING METHODS AND PROCEDURES: d. Split-sampling shall be conducted
at the request of the Company. If requested by the Compnay, all samples taken by
the City shall be immediately divided into two equal shares, one share for the City
and one share for the Company. Each shall then have their shares tested by
different an EPA-approved independent laboratory laberateries, and the results of
said testing shall be made available by each party to the other......

3) SURCHARGES: 12. In the event the Company’s effluent exceeds the Volume Limit
or any of the Organic Load Limits, consistently for three (3) months, the Company
shall pay surcharges to the City for excessive volume and/or strength of effluent
based upon the following provisions:...

City Administrator Keller stated: “We considered eliminating the surcharges completely,
but then there are some concerns, myself and some Council members, that, what happens
when we take away our own teeth and Henningsen starts to abuse our agreement? So this
keeps the teeth in the contract. They have to abuse the agreement for three (3) months
consistently and then the City Council can come back and say “wait a minute, you told us you
weren’t going to do this”.

Council member Trowbridge made a motion to approve amending the Sewer
Participation Service Agreement and Permit with Henningsen Foods. Council member Kobus
seconded the motion. Voting AYE: Council members Hotovy, Vandenberg, Pat Meysenburg,
Bruce Meysenburg, Trowbridge, and Kobus. Voting NAY: None. The motion carried.

SEWER PARTICIPATION SERVICE AGREEMENT AND PERMIT

This Agreement, made and entered into this 26™ day of February, 2020, between the
City of David City, a municipal corporation of the County of Butler and State of Nebraska,
hereinafter referred to as City, and Henningsen Foods, Inc. a New York corporation, authorized
to do business in the State of Nebraska, hereinafter referred to as Company.

RECITALS:

WHEREAS, the Company operates an egg-breaking, processing and manufacturing
plant within the geographical boundaries of the City with said processing plant being connected
to the city sewerage collection and processing system;

WHEREAS, the City, recognizing an obligation to provide adequate sewage treatment
facilities for its inhabitants, both domestic and industrial, built a new waste water treatment
facility in 1997/1998 and continues to operate that treatment plant;

WHEREAS, the City and the Company entered into an agreement on March 13, 1997
wherein Company shared with the City in the cost of construction of such new waste water
treatment facility, with Company agreeing to reimburse the City for 54% of that capital cost of
the City’s actual construction costs of said waste water treatment facility; and those capital cost
payments will continue until December 2018, at which time the capital cost debt will be retired;
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WHEREAS, the City and Company entered into an agreement dated November 9, 2016
which superseded the 1997 agreement;

WHEREAS, the Company is in the process of permitting and constructing a new pH
neutralization and waste water equalization system which shall pretreat and equalize the
Company’s waste water prior to its entry into the City’s sewer system (the “Pretreatment
System”); and

WHEREAS, the City now has plans to improve the treatment plant by constructing a new
anaerobic lagoon and related projects, and the City and Company are now desirous of entering
into a new agreement providing an equitable division of future costs based upon usage of said
waste water treatment facility, with the intent to have this Agreement supersede all prior
agreements between the parties;

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the
parties agree as follows:

TREATMENT FACILITY USAGE

1. The Company agrees to use the City’s waste water treatment facility and the City shall

accept, treat, process and dispose of waste and sewage originating at the Company’s
plant.

a. Specifically, the City’s waste water treatment facility shall receive, and the Company

shall have the right to discharge no more than 200,000 gallons per day hydraulic flow
(the “Volume Limit") with a BOD of 2,781 pounds per day, TSS of 700 pounds per
day, and TKN of 290 pounds per day (collectively, the “Organic Load Limits”). The
Company currently has two (2) locations where its waste water enters the City sewer,
one called Outfall 101 and the other called Outfall 202. Outfall 202 will be eliminated
because waste currently discharged there will be re-routed to Outfall 101 with
construction of the new Pretreatment System.

b. For purposes of determining the Company’s compliance with the Organic Load Limits

and for purposes of determining whether any surcharges should be assessed against
the Company, as described in Section 12 of this Agreement, the Company’s effluent
shall be sampled on five (5) consecutive days each month using flow-proportional
sampling techniques. (For the avoidance of any doubt or confusion, the Parties
acknowledge here that pH shall be sampled using time-proportional sampling
techniques as described in Section 13 of this Agreement.) All determinations as to
the Company’s compliance and whether surcharges should be levied shall be based
on the five (5)-day average (Monday — Friday work week) of the test results. The
Organic Load Limits shall be revisited and may be increased or decreased after the
completion of the new anaerobic lagoon, at the City’s or Company’s request, and as
outlined in Section 11.

. The pH of the Company’s effluent (measured at the point where it passes from the

Company’s facility into the City sewer system, as described in Section 13 of this
Agreement) shall not fall below 5.5 S.U. or exceed 10.5 S.U. (the “pH Limits”).

(Contrary to past practices, this Agreement does not and the City shall not impose
on Company a pH influent limit, meaning a limit applied and measured at the inlet to
or anywhere inside the City waste water treatment facility.) For purposes of
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determining the Company’s compliance with the pH Limits, the Company’s effluent
shall be sampled, as further described in Section 13, via the automatic pH daily
monitoring equipment currently in use (or reasonable substitutions and replacements
thereof) and reported on Flow Link on a daily average, maximum, and minimum
basis, per effluent monitoring location. The Company shall not be deemed out of
compliance with the pH Limits unless the twenty-four (24) hour average of daily
samples (beginning at 12:00 a.m. and ending at 11:59 p.m. each day) demonstrates
that the pH Limits have been exceeded. The sampling equipment shall be well-
maintained and probes shall be calibrated by the City according to the
manufacturer’s instructions. Probe calibration shall be checked and if necessary
recalibrated by the City each week day. Probe checks and calibrations shall be
logged by the City. The City shall make the calibration logs available to the
Company on a weekly basis, and whenever the Company requests the logs.

d. Unless the context requires otherwise, the following terms shall be defined as follows:
» Biochemical Oxygen Demand (BOD) shall mean the quantity of oxygen utilized in
the biochemical oxidation of organic matter under the standard EPA-approved
laboratory test method in five (5) days at 20 degrees centigrade, expressed in
milligrams per liter (mg/l).

» Total Suspended Solids (TSS) shall be defined as solids that either float in sewage
or are in suspension in sewage that are removable by an EPA-approved laboratory
filtration device expressed in milligrams per liter (mg/l).

» Total Kjeldahl Nitrogen (TKN) shall be defined as the total organic and ammonia
nitrogen, expressed in milligrams per liter (mg/l), contained in sewage as determined
by using EPA-approved Kjeldahl method.

» pH shall be defined as the concentration of hydrogen ions in an agueous solution
as a measure of acidity or basicity expressed in Standard Units (S.U.), as determined
by an EPA-approved method.

2. The Company shall not discharge any waste water which exceeds Company’s allocation
as set forth above in Section 1 either as to quantity or content of waste water. Should
Company exceed such allocations a surcharge shall be assessed in accordance with the
formula set forth in Section 12 of this Agreement. In the event that such waste water shall
cause the imposition of a fine or penalty for noncompliance with the National Pollutant
Discharge Elimination System (“NPDES") Permit assessed by the Nebraska Department
of Environmental Quality or the U.S. Environmental Protection Agency, Company shall be
subject to remedies in accordance with Section 16 of this contract.

3. The Company shall not exceed the Volume Limit, Organic Load Limits or pH Limits and
shall abide by this contract and all other laws and regulations applicable to the use of
sanitary sewers and waste water treatment facility of the City, and the Company shall not
introduce into the waste water treatment facility or its system any of those materials set
forth in Section 2-2016 of the David City Municipal Code

4. Upon a determination by City that the waste water discharge by Company without
pretreatment will be harmful to the structure, process or operation of the waste water
treatment facility or detrimental to the quality of effluent being discharged from that facility,
City shall have all remedies available to it under Section 3-225 of the David City Municipal
Code as the same is in existence now or may be hereinafter amended.
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MONITORING FACILITIES AND ACCESS TO PROPERTY

5. To the extent not already completed, the City shall require the Company at Company’s
expense, to (a) construct and maintain a monitoring facility on Company property at a
location approved by the Company to allow inspection, sampling and flow measurement
of the lateral sewer or internal drainage systems and (b) allow sampling or metering
equipment to be provided, installed, operated and maintained at the Company’s
expense. City shall also have the right to set up a monitoring device at such facility at
City’s expense.

6. Company shall allow authorized personnel of the City ready access, at all reasonable
times, to monitoring facilities as described in Section 5 for inspection or sampling or for
the performance of their duties. City shall have the right to set up on Company’s property
such devices as are necessary to conduct sampling or metering operations at City’s cost
and risk. While performing such work, City’s personnel shall observe all safety rules
established by Company and applicable to its plant or facilities and such personnel shall
not interfere with the normal operations of Company’s plant.

SAMPLING METHODS AND PROCEDURES

7. The Company and City agree the following sampling methods and procedures shall be
followed at all times unless otherwise provided for elsewhere in this Agreement or altered
by signed written agreement of the parties:

a. Subject to the other terms and conditions of this Agreement, the City shall be initially
and primarily responsible for conducting all sampling and testing (through approved
third-party laboratories) of the Company’s waste water at the times and intervals
specified in Section 1 of this Agreement. The City acknowledges the importance of its
role and understands that its sampling and testing program shall be used by the
Company for compliance reporting required under the Company’s NPP Permit with
the Nebraska NDEQ. The City further understands and acknowledges that the
Company is specifically relying on the accuracy and veracity of the City’'s sampling
and testing methods and procedures, and any errors or omissions committed by the
City may cause the Company to incur damages.

b. All measurements, tests, and analyses of the characteristics of Company’s waste
water shall be determined in accordance with the latest edition of “STANDARD
METHODS FOR EXAMINATION OF WATER AND WASTE WATER?” published by the
American Public Health Association and American Water Works Association and shall
be determined at the monitoring facilities located on the Company’s property from
samples taken at such monitoring facilities. Sampling shall be carried out by
customarily accepted, EPA approved, methods to reflect the effects of waste
constituents upon the waste water treatment works and to determine the existence of
a possible hazard to life, limb, property and proper operation of waste water
treatment facility.

c. Asrequired by State and Federal Regulations, all sampling shall be representative of
the Company’'s and City’s actual waste streams. Pursuant to 40 C.F.R. Section
403.12(g)(3), all samples taken to determine organic loads shall be obtained through
flow-proportional composite sampling techniques, unless time-proportional composite
sampling or grab sampling is authorized by the Nebraska Department of
Environmental Quality. All sampling shall be performed by a qualified, licensed
individual. All State and Federal quality assurance and quality control standards shall
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be met for all sampling. All testing shall be performed by an EPA-accredited
independent laboratory. Upon request of the Company, the City shall prepare a written
sampling and analysis plan which shall set forth all methods, protocols, procedures,
quality assurance and quality controls to be used by the City and Company during the
term of this Agreement.

Split-sampling shall be conducted at the request of the Company. If requested by the
Company, all samples taken by the City shall be immediately divided into two equal
shares, one share for the City and one share for the Company. Each shall then have
their shares tested by an EPA-approved independent laboratory, and the results of
said testing shall be made available by each party to the other. In the event split-
sampling is performed, the sampling costs incurred by the Company for its share shall
be the responsibility of the Company.

Nothing in this Agreement shall preclude Company from collecting their own samples
at any time. Further, at any time during the term of this Agreement, the Company may,
in its sole and absolute discretion, decide to perform its own compliance sampling and
testing. If the Company chooses to perform its own compliance sampling, it shall: (i)
do so at its own expense, (ii) regularly report the results to the City for purposes of
demonstrating compliance with this Agreement, and (iii) shall no longer be required to
reimburse the City for its sampling and testing expenses.

8. Any disputes between the Company and the City regarding sampling methods, procedures
and results shall be resolved through the dispute resolution procedures provided for in
Section 18 of this Agreement.

COMPANY SEWER SYSTEM MAINTENANCE ASSESSMENT

9. Annually, as a component of the City’s annual budget process, the City shall prepare a
WWTF budget which shall serve as the basis for an annual sewer system maintenance
assessment charged to the Company. The general procedures for making the budget
and assessment shall be as follows:

a.

The annual cost for sewer system maintenance shall be determined by the City or its
representative and shall include all annual costs for labor, insurance, rodent control,
repairs, supplies and freight, office supplies, electricity, gasoline and oil, natural gas,
mechanized sewer cleaning, sand and gravel, and a reasonable contingency fund for
the sewer system including collection system and lift stations, but excluding any costs
related to the waste water treatment facility (the “Annual Non-WWTF Costs”).
Annually, before the 1%t day of October, City shall present to Company a summary of
such annual costs and Company’s proportionate share thereof as determined below.
Within thirty (30) days of receipt of such statement, Company shall have the right to
appeal to the City Council the records and figures used in deriving the Company’s
proportionate share of such annual costs. Company shall have a period of an
additional fifteen (15) days from the date of receipt of such records to conduct its own
audit of such costs. After consideration of the appeal by Company, City shall notify
Company of its final decision. Should Company disagree with such final decision, any
dispute shall be resolved as provided in Section 18 of this Agreement.

The Annual Non-WWTF Costs, as set forth above, shall be separately identified in an
annual budget adopted by City. Such annual cost for sewer system maintenance shall
be prepared by the City on a monthly basis. The Company’s proportionate share of
the annual assessments shall be, based upon the following formula:
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Company’s Share Sewer Maintenance = (Y/Z)X
X=Sewer Maintenance Budget or Annual Non-WWTF Costs
Y=Length of Sewer Used by Company
Z=Total Length of all of City Sewers

Such proportionate assessments to Company shall be determined by City in
accordance with established costs incurred by the City to repair, service and collect
waste water from Company and other commercial, industrial and residential users.
Should there be a significant increase in the costs attributed thereto, this allocation
shall be reviewed with the Company and shall be subject to an adjustment by
ordinance or resolution of the City Council. The Company’s current proportionate
share is Eight and Nine-Tenths Percent (8.9%).

In the event of major repairs to the City sewer system or replacement of a major
portion thereof proposed and planned after the date of this Agreement, the City will
determine the assessment costs for such repairs and levy the same on a use basis
between commercial users, individual, residential users and Company; provided,
however, it is specifically understood and agreed that the assessment to the
Company shall include only its proportionate share of the cost of major repairs to be
performed on that part of the sewer system actually used by the Company. The
Company shall not be required to share in the cost of lagoon clean-out or sewer
repairs and maintenance that are included in the current capital improvement plan,
further described in Section 10 (b), or any other costs that are not related to the
construction of the anaerobic lagoon and associated project components. The City
shall pay the cost of the lagoon clean-out, sewer repairs and maintenance and all
other costs included in the current capital improvement plan that are not related to
the construction of the anaerobic lagoon and associated project components.

COMPANY CUSTOMER CHARGE

10. In addition to the sewer system maintenance costs, the City shall also assess the
Company for the City’s proportionate fixed costs, capital costs, and variable costs as
follows:

a.

Proportionate Fixed Cost. Until adjusted as hereinafter provided, on a monthly basis,
Company shall pay to City, a monthly charge equivalent to Fifty-Eight percent (58%)
of the annual estimated fixed operations, maintenance, repair, and capital costs of the
waste water treatment facility divided by twelve for City fiscal year October 1 to
September 30, annually, and then such percentage shall be annually adjusted for each
subsequent twelve-month period that this contract is in force based upon actual,
unadjusted sampling data gathered during the preceding twelve-month period. Usage
during the previous twelve-month period shall be the average organic loads in the
Company’s effluent for the twelve-month period, based on actual, unadjusted data.
Proportionate fixed costs shall include the fixed cost of operating the new anaerobic
lagoon to be constructed under the current capital improvement plan. Any dispute
regarding the allocation of proportionate fixed costs shall be resolved as provided in
Section 18 of this Agreement.
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b.

Current Capital Improvement Plan. The City has a current capital improvement plan
which includes the construction of an anaerobic lagoon, as described in the design
memorandum dated May 2, 2017 prepared by the City’s consulting engineers, Olsson
Associates. The City and Company hereby agree that the Company’s proportionate
share of the cost of the current capital improvement plan shall be Sixty-Five Percent
(65%) of not more than $2,339,000.00. For the avoidance of any doubt, the
Company’s share shall not exceed $1,520,350.00 payable in equal monthly
installments over the term of this Agreement. To the extent the actual cost of
constructing the anaerobic lagoon and associated components is less than
$2,339,000.00 the Company shall receive a proportionate share of the cost savings
through a credit to the amount of capital costs it has agreed to pay in this Section 10
(b). The Company shall not be required to share in the cost of lagoon clean-out or
sewer repairs and maintenance that are included in the current capital improvement
plan, or any other costs that are not related to the construction of the anaerobic lagoon
and associated project components. Any dispute regarding the allocation of costs
associated with the current capital improvement plan or otherwise arising under this
Section 10 (b) shall be resolved as provided in Section 18 of this Agreement.

Future Capital Improvement Costs. In the event it is deemed necessary to undertake
additional capital improvements to the waste water treatment facility, City shall notify
Company of its intention to conduct a facility study and shall ask Company for its input
on such study. If, after such facility study, it is deemed necessary to undertake capital
improvements with respect to the waste water treatment facility, such proportionate
share of the bonded indebtedness and other fixed operation and maintenance and
repair costs shall be determined based on actual, unadjusted data, for the
immediately-preceding thirty-six (36) month period with respect to flows and contents
of such flows, attributed to the City and to Company necessitating the undertaking of
such capital improvements. Subject to the City’s duty to indemnify the Company as
provided in Section 17 of this Agreement, all such costs of capital improvements shall
then be allocated between the City and Company in direct proportion to the actual,
unadjusted relative utilization of such capital improvements. In establishing the
relative proportionate shares for capital improvements, a committee composed of two
representatives from Company and three representatives from the City, as appointed
by the Mayor of the City, such representatives to include one member of the City staff
or City council, the waste water treatment facility operator and a professional engineer
employed by the City. The waste water treatment facility operator shall serve as
chairman of said committee and shall only vote on matters in the event of a tie. Said
committee shall make recommendations to the City Council, which shall by ordinance
or resolution, duly adopt and determine the relative allocation of bonded indebtedness
and other fixed operation, maintenance and repair costs attributable to any such
capital improvement to the waste water treatment facility. At the time of adjustment
occurring by reason of the completion of a capital improvement to the waste water
facility, but subject to the City’s duty to indemnify the Company as provided in Section
17 of this Agreement, nothing shall prohibit an adjustment of the proportionate share
of such items allocable solely to the capital improvement. Before adoption of such
resolution or ordinance, Company shall be notified of the action desired to be taken by
City and shall have thirty (30) days from the date of such notification to ask the Council
for review of its decision. Upon the adoption of a resolution or ordinance in respect to
the allocation of the costs of any capital improvement, such allocation shall be
applicable to the next full monthly billing cycle first occurring after the date of
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adjustment. Any dispute regarding the allocation of future capital improvement costs
shall be resolved as provided in Section 18 of this Agreement.

d. Variable Costs. On a monthly basis, Company shall also pay to City a monthly charge
for variable operations, maintenance and repair costs which shall take into account
the relative usage by Company. Such variable operations, maintenance and repair
costs shall be defined as all those costs attributable to the waste water treatment
facility other than fixed costs.

The formula to be utilized in determining the variable costs to be paid by Company
shall be as follows, and shall be reviewed and adjusted annually:

. Cu=W*CtVu/Vi + X*CtBu/Bt +Y*Ci Su/St + Z*CTu/ Tt

ii. For purposes of the above formula, the variables shall be defined as follows:
W, X, Y, Z = Annually adjusted variable Volume, BOD, TSS, and TKN rate
factors, respectively.

C: = Total portion of facility Variable Operation, Maintenance and Repair Costs
per unit of time.

Cu = A user’s charge of Variable Operation, Maintenance and Repair Costs per
unit of time.

B: = Total unadjusted BOD contribution from all users per unit of time.
B = Total BOD contribution from the Company per unit of time.
St = Total unadjusted TSS contribution from all users per unit of time.
Su = Total TSS contribution from the Company per unit of time.
V; = Total unadjusted volume contribution from all users per unit of time.
V. = Volume contribution from the Company per unit of time.
T: = Total unadjusted TKN contribution from all users per unit of time.
Tu= Total TKN contribution from the Company per unit of time.
Any dispute regarding the allocation of variable costs shall be resolved as provided in
Section 18 of this Agreement.

DETERMINATION OF ALLOCATIONS TO FIXED AND VARIABLE COSTS

11. Annually, as a component of the City’s annual budget process, a committee composed
of representatives from Company and representatives from the City as appointed by the
Mayor of the City, composed as in Section 10 (c), shall review all items of expenses
associated with the operation of the waste water treatment facility for purposes of
establishing what costs should be allocated to fixed costs, maintenance and repair costs
and what costs should be allocated to variable costs in respect to the City’s budgetary
process. Prior to the adoption of the budget of the City, the committee so established
shall report to the City and make its recommendations with respect to the proper
budgetary allocation of fixed costs, maintenance and repair costs and variable costs for
the operation of the waste water treatment facility. Based upon the recommendation of
the committee, the City, by proper ordinance or resolution duly adopted, shall then
establish what portion of the budgetary costs attributable to the waste water treatment



City Council Proceedings
February 26, 2020

Page #14

facility constitute fixed costs and what portion constitute variable costs. Any dispute
regarding the allocation of fixed and variable costs shall be resolved as provided in
Section 18 of this Agreement.

SURCHARGES

12. In the event the Company’s effluent exceeds the Volume Limit or any of the Organic
Load Limits, consistently for three (3) months, the Company shall pay surcharges to the
City for excessive volume and/or strength of effluent based upon the following
provisions:

a.

Volume, BOD, TSS, and TKN Surcharge. All sampling shall be performed as agreed
in Section 1 of this Agreement. On a five-day basis, the average daily waste discharge
of Company based on actual, unadjusted data shall be calculated and in the event the
five-day average exceeds one or more of the Organic Load Limits or the Volume Limit,
a daily surcharge shall be calculated for the waste components that exceed the limits.
The surcharge shall be expressed in cents per pound or cents per gallon based on the
City’s actual cost to treat the waste component in question, as determined in Section
12(b) of this Agreement. The surcharge shall be multiplied by the number of
calendar days between routine sampling activities beginning on the last day of the
five-day sampling period to the start of the next five-day sampling period to obtain
the total number of days in the period being subject to surcharge. Then the
surcharge for that period shall be determined by multiplying the number of days in
the surcharge period by the cost to treat the waste per the formula provided for in
Section 12 (b). The portion of the total surcharge that occurs in each billing period
shall be added to the hilling to be paid by Company on a monthly basis. The
Company shall have forty-five (45) days after receipt of their bill to object to any such
surcharges by email or letter delivered to the City Clerk. The City and Company
shall then meet to attempt to resolve the surcharge dispute. If they are unable to
resolve the dispute, the dispute shall be resolved as provided in Section 18 of this
Agreement.

Formula. The daily surcharge shall be calculated in accordance with the following

formula;
i. SC = [Rp (Pt — Pm) + R (St— Sm) + Ri (Tt — Tm) + Ry ((V: — Vm)/1,000)]

ii. For purposes of the above formula, the variables shall be defined as follows:

Pn» = BOD in allocated waste water defined as 2,781 pounds per day.
P: = BOD in waste water in pounds per day.

R = TSS treatment cost per pound per day.

Ry = BOD treatment cost per pound per day.

R: = TKN treatment cost per pound per day.

Ry = Treatment cost of flow per 1,000 gallons.

T: = TKN in waste water in pounds per day.

Tm = TKN in allocated waste water defined as 290 pounds per day.
St = TSS in waste water in pounds per day.

Sm = TSS in allocated waste water defined as 700 pounds per day.
V: = Volume of waste water generated by user in gallons per day.
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Vm = Volume of waste water allocated to user defined as 150,000 gallons
per day.

iii. For purpose of the above formula, Rc shall equal zero cents ($0.00) per
pound, Ry shall equal thirty-five cents ($0.35) per pound, R; shall equal
seventy-nine cents ($0.79) per pound, and Ry shall equal eighty-nine
cents ($0.89) per 1,000 gallons. The treatment cost for each surcharge
component shall be reviewed on an annual basis and recalculated as
required to incorporate the fixed and variable costs determined in
accordance with Section 11.

INCIDENT CHARGES

13. The City may assess incident charges to the Company as follows:

a. Incase of an incident occurring, which requires the waste water treatment facility operator
to be called to the facility at other than normal working hours, a $500.00 incident charge
shall be levied. For purposes of this Agreement, normal working hours are defined as
7:00 a.m. to 4:00 p.m., Monday through Friday. The City agrees it shall not impose more
than one (1) such incident charge per day.

b. Further, if any flow-proportional discrete sample within a twenty-four (24) hour period
(7:00 a.m. to 7:00 a.m.) exceeds a concentration of 13,400 mg/l COD in any one
discrete sample, an incident charge of $250.00 shall be levied whether or not the
operator was called out, unless the Company notifies the City WWTF to expect an
excessive BOD/COD load within one (1) hour of occurrence of an incident at the
Company’s plant that may cause such excessive load.

c. The City may impose one (1) incident charge per day if pH test results indicate the
Company’s effluent falls outside either the upper or lower agreed-upon pH limit, on an
“average basis,” during the 12 hours of highest flows from the outlet of the Company’s
neutralization system into the inlet to the City sewer system located on the Company’s
property on any given calendar day. The term “average basis” shall mean the average
of all automatic pH readings (12 per hour) taken during the 12 hours of highest flows
using time-proportionate sampling techniques recognized and approved by the
Nebraska Department of Environmental Quality and U.S. EPA.

d. For the first thirty (30) months of this Agreement, all funds received by the City for
COD incident charges shall be set aside by the City to be expended for construction
of the new anaerobic lagoon. On April 1, 2019, the COD incident charges shall
increase to $500.00, and there shall be no restriction on use of said incident charges
by the City.

e. Probe calibration shall be checked each week day and logged by the City. The City
shall make the calibration logs available to the Company on a regular basis, or upon
request.

DELINQUENT ACCOUNTS

14. All sums due in accordance with this contract shall be paid to City monthly and shall be
immediately due and payable upon the receipt by Company of a statement itemizing the
sums so due. Unless payment shall have been received within thirty (30) days from the




City Council Proceedings
February 26, 2020
Page #16

15.

16.

date of receipt of billing, such unpaid sums shall be deemed delinquent and shall accrue
interest at the rate of one percent (1%) per month from the delinquency date of said bill.
In the event Company shall fail to pay all sums due in accordance with the provisions of
this Agreement within three (3) months of the receipt of a billing, City may discontinue
supplying services to Company'’s property until such time as said bill shall be paid.
Should Company contest its bill, it shall have fifteen (15) days from the receipt thereof to
contest the same by so notifying the City Clerk. Company shall have the right, during
the fifteen (15) day period to request verification of said bill. After City has reviewed said
bill and reached a final decision thereon, should Company disagree with said decision,
any dispute shall be resolved as provided in Section 18 of this Agreement.

LIEN RIGHTS

City shall also have the right to declare any and all delinquent payments due to City in
accordance with this Agreement a special assessment tax and certify the same to the

Butler County Clerk and Treasurer’s office to be included in the real estate taxes of the
property to which such delinquent payment relates, to the extent permitted by law.

REMEDIES FOR VIOLATION OF DISCHARGE LIMITATIONS

Should the City determine that Company is violating the covenants of this Agreement,

the following provision shall be applicable:

a. Upon determination that there is reasonable cause to believe that a provision of this
Agreement is being violated at the premises of Company, the City Clerk, when so
notified by the waste water treatment facility operator, shall notify Company in writing
stating the nature of the violation and providing a reasonable time for correction to be
made. Both parties, City and Company, shall use their best efforts to resolve the
problem as contained in the notification by the City Clerk. In the absence of unusual
circumstances, fifteen (15) days shall be considered a reasonable time. Company,
upon receipt of the notice, shall report to the City Clerk within fifteen (15) days, in
writing, stating what action has been taken or is being taken to correct the condition
constituting the violation. If Company does not correct the violation within such time
limit, or with any extensions of time granted by the City Council, the City Clerk shall
cause one or more of the following to occur:

i Terminate services to premises of Company, after Company has failed to correct
such problem after such fifteen (15) days’ notice and any extension of time, and
after the City Council has approved such termination. Such termination shall
continue until Company has satisfactorily corrected the problem;

ii.  Cause the City to initiate court action to enforce compliance with this
Agreement;

iii.  Declare all sums owing for services immediately due and collectible; or
iv.  Start court action for the levy of a fine for violation of this Agreement.

b. Election by the City Council to terminate services shall not release Company from its
obligations to pay sums owing hereunder if termination was proper under the
provisions of this Agreement and all delinquent payments hereunder shall draw
interest at the rate of One Percent (1%) per month or Twelve Percent (12%) per
annum. Furthermore, should City properly terminate services under the terms of this
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contract, City shall not be liable for any damages that may result by virtue of such
termination suffered by Company in the event of ceased production.

c. Should Company be aggrieved by any notice sent by the City Clerk in accordance with
this section, Company may obtain a hearing by the City Council, upon a written
request. The written request must be filed with the City Clerk within the time for
correcting any violations or within any extension of time granted by the City Clerk.
Such written request will postpone the date that the work is required to be completed
until after the hearing, provided, however, that the City Clerk will set the date for
hearing as early as possible after receiving the request for hearing. At such hearing,
Company may present any facts or arguments which Company desires to present,
may be presented by counsel and may present such expert testimony or technical
evidence as is necessary to establish the contentions of Company. Such hearing may
be recorded by a court reporter if requested by either party, at the expense of the
requesting party. After hearing, the City Council may continue the original order in
effect, modify the order or withdraw the order depending on the facts shown at the
hearing.

d. Should Company be aggrieved by any decision of the City Council under the
provisions of this Section 16, Company may, at its option and in its sole discretion,
appeal such decision directly to any Nebraska court having jurisdiction over the matter
without regard to the dispute resolution procedures provided for in Section 18.

INDEMNITY

17. In the event that Company does discharge excessive amounts of pollutants in violation
of the National Pollutant Discharge Elimination Permit or other regulations of the U.S.
Environmental Protection Agency and Nebraska Department of Environmental Quality,
Company shall, by utilization of the waste water system of the City, be obligated to
indemnify and hold the City harmless against from and any all losses, damages, claims,
demands, actions, causes of action, penalties, judgments, costs and expenses of
whatsoever nature which may result from injury to, or death of, persons or results in the
City being in violation of state or federal regulation or regulatory agency requirements,
when such violation, injury, death, loss, destruction or damage arises in any way in
connection with, or incident to Company depositing amounts of waste water in excess of
those permitted by this Agreement into the City’s sanitary sewers. It must be proved, on
a case hy case basis that Company’s depositing excessive amounts of pollutants, on a
daily basis, was in fact the cause of a violation, injury, death, loss, destruction or damage
and that such excessive discharge was not due to a force of majeure, any fault of City or
that of any third party.

The City acknowledges that the Company is following the current capital improvement
plan put forth by the City and its consulting engineers and is making a contribution in
good faith and in reliance on the representations of the City’s engineers that the plan will
work. If the plan does not work, the City and its engineer shall take the steps necessary
to correct, improve, modify or supplement the system and pay all necessary costs so
that

the City’s waste water treatment system meets NPDES permit limits at no additional cost
to Company. The City agrees to defend, indemnify and hold the Company harmless
against from and any all future costs and expenses of whatsoever nature, including
without limitation additional capital construction costs, which may result from the failure
of the new lagoon to perform as represented by the City’s engineers.
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18.

19.

DISPUTE RESOLUTION

Except as otherwise provided in this Agreement, the Company and the City agree to
exercise good faith and fair dealing to resolve all disputes arising under this Agreement
according to the following procedures:

a. Unless stated otherwise in this Agreement, if the Company disagrees, in whole or in
part, with any decision made by the City pursuant to this Agreement, the Company
may notify the City Clerk in writing of the objections and the bases therefor within ten
(10) days of receipt of the City's decision. The City and the Company shall then have
an additional twenty (20) days from the City's receipt of the Company's objections to
attempt in good faith to resolve the dispute, unless an extension of time is agreed to
by both parties. The parties agree to use their best efforts to informally and in good
faith resolve all disputes. If agreement is reached, the resolution shall be reduced to
writing, signed by representatives of the Company and the City and implemented.

b. If the parties are unable to reach an agreement within the initial twenty (20) day period
as extended by mutual agreement, the Company shall, within seven (7) days, provide
a written notice and demand for arbitration to the City Clerk. The notice shall state
specific points of the dispute remaining from its original notice of dispute, the factual
and legal bases for the Company's position, and all matters it considers necessary for
resolution of the identified matters in dispute. The City shall provide written responses
to the Company's notice of dispute to the Company.

c. Thereafter, the matter shall be determined by final and binding arbitration administered
by the American Arbitration Association ("AAA”") under its Commercial Arbitration
Rules and Mediation Procedures (“Commercial Rules”). The laws of the State of
Nebraska shall govern. The dispute shall be decided by one arbitrator selected and
agreed to by the parties within twenty (20) days of receipt by the City of the request
for arbitration or in default thereof appointed by the AAA in accordance with its
Commercial Rules. The decision rendered by the arbitrator shall be final and binding
on the parties and may be entered and enforced in any Nebraska court having
jurisdiction.

AUDIT RIGHTS

At any time during the term of this Agreement, on thirty (30) days advance notice and
during regular business hours, the Company or its representatives may audit the City’s
cost records, testing records, assessment records and other documents relating to this
Agreement and the Company as necessary to verify compliance with the terms and
conditions of this Agreement. The City shall reasonably cooperate with the Company in
conducting any such audit. If any audit reveals an underpayment of any amount due the
Company or an overcharge of the fees or other charges paid or to be paid by the
Company under this Agreement, then the City shall correct the underpayment or
overcharge by paying the Company all sums due in full within thirty (30) days after
receiving a written auditor’s report and substantiation of the inaccuracy. If the audit
reveals an overpayment greater than Ten-Thousand Dollars ($10,000.00) in any
calendar year, then the City shall reimburse the reasonable costs of the Company in
performing the audit, including without limitation, fees, travel and lodging costs, of any
professionals engaged by the Company to perform such audit, in addition to the amount
of the underpayment. Any dispute arising under this provision shall be resolved as
provided in Section 18 of this Agreement.
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20.

21.

22.

23.

24.

25.

INTERRUPTION OF SERVICE BY CASUALTY

City shall not be liable for failure to transport or treat waste water of Company if such
failure arises from any cause of circumstances beyond the reasonable control of City,
including federal or state court order, damage to or incapacity of the sewer system or the
waste water treatment facility resulting from fire, flood or other casualty or natural
disaster. In the event of any failure, breakdown or interruption of sewage treatment
services contracted hereunder, City shall use its best efforts to promptly reactivate the
operation of the waste water treatment facility and sewer system.

OWNERSHIP

Company shall not, for any purposes, be construed as having any ownership interest in
the waste water treatment facility or its collection system.

RESERVATION OF CAPACITY

City by virtue of this Agreement, reserves for Company, for so long as Company pays its
obligations under this Agreement, a capacity for treatment of 150,000 gallons per day of
hydraulic flow containing BOD of 2,781 pounds per day, TSS of 700 pounds per day,
and TKN of 290 pounds per day.

ASSIGNABILITY OF COMPANY'S INTEREST

Should Company cease business in David City, Nebraska, or greatly reduce its
discharge into the City’s waste water treatment facility, then, subject to prior approval of
the City Council, Company shall have the right to assign or transfer such reserved
capacity in the waste water treatment facility to another company or to City. The City’s
approval of assignment or transfer of such capacity by Company shall not be
unreasonably withheld by City.

CHANGE IN DISCHARGE STANDARDS

It is hereby agreed to and understood between City and Company that state and federal
discharge standards relating to effluent being discharged from the waste water treatment
facility may change in the future. Should such standards require a change in City waste
water treatment facility, the parties hereto agree to evaluate their participation in the cost
of such improvements required by state and federal agencies to be constructed by the
City in order to meet then prevailing state and federal health standards.

TERM OF AGREEMENT

This Agreement shall be for a term of twenty-five (25) years commencing on ,
2020, and thereafter shall be renewed for an additional period of not less than fifteen
(15) years. After the initial renewal period, the parties may renew or extend this
Agreement for such periods of time as they may agree upon. The City will pledge this
Agreement to the USDA Rural Development as part of the security for their financial
assistance to the City. Company may terminate this Agreement at any time upon three
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(3) months written notice delivered to City in person or sent by certified mail, return
receipt requested to the City Clerk of David City, Nebraska.

EFFECTS OF TERMINATION

26. Should Company seek to terminate the Agreement, such termination shall in no way
relieve Company of its obligation to pay the Company’s proportionate share of the cost
of the current capital improvement plan in the amount and according to the schedule set

forth in Section 10 (b) of this Agreement.

ENTIRE AGREEMENT

27. This Agreement embodies the entire agreement and understanding between the parties
hereto. It supersedes all prior agreements, oral or written, and may be modified or
amended only by an instrument in writing signed by the parties hereto.

COMPLETION OF CURRENT CAPITAL PROJECT

28. The City and Company agree that, upon completion of the city’s new anaerobic lagoon
and associated equipment they shall meet and discuss any changes to this Agreement
that may be necessary or advisable, and agree to work together in good faith to make
any amendments to this Agreement that may come about as a result of such
discussions.

GOVERNING LAW

29. This Agreement shall be construed and governed in accordance with the laws of the

State of Nebraska.
IN WITNESS WHEREOF, the parties, acting under authority of their respective governing
bodies, have caused this Agreement to be duly executed in two or more counterparts, each of

which shall constitute an original.
COMPANY:

HENNINGSEN FOODS, INC, a
New York corporation

By:
Name:
Title:
CITY:

CITY OF DAVID CITY, NEBRASKA,
a municipal corporation

By:
Name:
Attest: Title:
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City Clerk

USDA:

UNITED STATES DEPARTMENT OF
AGRICULTURE, RURAL

DEVELOPMENT,
APPROVED:
By:
Name:
Title:
STATE OF NEBRASKA )
)
COUNTY OF )
The foregoing instrument was acknowledged before me on the day of

, 2020, by James Harshman, President and CFO of Henningsen Foods,

Inc., a New York Corporation authorized to do business in the State of Nebraska.

Notary Public
My Commission expires

STATE OF NEBRASKA )

COUNTY OF )

The foregoing instrument was acknowledged before me on the day of
, 2020, by Alan Zavodny, Mayor of David City.

Notary Public
My Commission expires

STATE OF NEBRASKA )
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)
COUNTY OF )
The foregoing instrument was acknowledged before me on the day of
, 2020, by , USDA Rural Development State
Director.

Notary Public
My Commission expires

Mayor Zavodny stated: “Alright, we are now on Agenda #9 (Mayor’s statement on the
request for the City of David City to be a sanctuary City for preborn children.) and | know we
have a few people here interested in this topic tremendously. | have prepared a statement and
we will move on from there. So, friends and neighbors, there will be no vote tonight. I'll explain
my reasons for pulling this from the agenda momentarily. First a few items for the record. This
is not a church and state issue, which some people called me and said you can’t do that;
separation of church and state. Separation of church and state was put into place to prevent
the government from establishing a State religion, so that's not a problem here. | received other
calls that people asked me what they had actually signed, as far as the petition, because they
were worried that unbeknowst to them they had agreed to allow for undocumented immigrants
to come to town without any repercussions. These things happen all the time, people get
confused and there is some confusion about that; it does not do that. | also want to state for the
record that the lecture | received from the ACLU (American Civil Liberties Union) was not
moving to me, so their lecture was not necessary. | didn’t really appreciate that too much. |
believe, that life begins at conception, but I'm not telling any of you what to believe. | do think
that however we should value all life and that includes our elders and our disabled. I've been
disappointed in what | would categorize as some strong arm tactics on this issue. Why did | pull
the agenda item? So many questions. What is the goal here? What does the research tell us?
We do know that in Auburn, they did take it to a vote, and voted it down 4 to 2. What does the
resolution do? At least it is not an ordinance, which would almost quarantee an immediate
lawsuit from the ACLU. Again, who would pay for that type of thing? What does this stop?
Where does this stop? Resolutions that don’t move the City forward become a concern to me.
I've received from outside entities, California most recently, | will call them “requests” to put the
school of choices there. Obviously, school of choice is an issue, but | choose not to make that a
resolution that our Council considers. And what happens in the next meeting if someone wants
to name Satan worship as a religion, or the kolache as the official dessert of David City? Where
do resolutions stop, that don’t move the City forward? Or that Pro-choice is the law of the land
and asking that we recognize that? | don’t think that has a place here. Everybody in this room
has a “free speech right”. This is not the appropriate place for this discussion. Here we conduct
City business. I'm not willing to make this chamber a battle ground for divisive religious issues.
| think it's appropriate to have a press conference, I'd also be willing to host a public hearing and
a public forum where people could offer testimony on this. | think there are ways to address this
issue that are appropriate and | will support them wholeheartedly, but | don't think it’'s here, and
that's why | made the decision | made for at least tonight. | think more research, and |
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encourage you to do more research on these topics, there’s a lot out there. So, | don’t
begrudge anybody for bringing it, | respect everybody who's here and their opinions and their
differing opinions, but | had to make a decision that | thought was in the best interest of the City,
that's why | did what | did. So, moving forward | would be happy to talk with people interested in
this issue; if a hearing is something you would like to do, or a public forum, and I'll be the first to
work on that with you.”

Roy Metter stated: “Mr. Mayor, is that it on this?”

Mayor Zavodny stated: “It is for tonight. On the agenda | was just going to make my
statement, and that's what we have on it.”

Roy Metter stated: “We have over 350 resident signatures that have signed for this
resolution.”

Mayor Zavodny stated: “But we haven't heard from the other side, and that's something
that has to...we've got to do that.”

Roy Metter stated: “Right, and | don’t expect a vote tonight, but a civil discussion about
it.”

Mayor Zavodny stated: “We're not going to have that tonight, but | will offer that moving
forward, | will advertise it, and we’ll probably want to have a little bit bigger venue, and I've
thought about this quite a bit, set it up like they do at the Legislature, proponents, opponents,
neutral; give a three minute “give me your best points”, and put it on the record and address it
that way. You know, | think it's appropriate to bring attention to issues that are important, but
we’re not going to do this here tonight. | will talk and work with those of you, if you want to
move forward.”

Discussion followed.

Council member Trowbridge made a motion to table consideration of the Building
Inspector position and Council member Pat Meysenburg seconded the motion. Voting AYE:
Council members Kobus, Vandenberg, Hotovy, Bruce Meysenburg, Pat Meysenburg, and
Trowbridge. Voting NAY: None. The motion carried.

The next agenda item was consideration of purchasing the ball fields from the Ball
Association. Mayor Zavodny stated: “Jason Lavicky called me today and requested that we
table this. He said he’s been extremely busy at work and just hasn't had the opportunity to get
with City Administrator Keller and design a proposal that is council ready, so | would entertain a
motion to table this as well.”

Council member Bruce Meysenburg made a motion to table consideration of purchasing
the ball fields from the Ball Association and Council member Hotovy seconded the motion.
Voting AYE: Council members Pat Meysenburg, Kobus, Vandenberg, Trowbridge, Hotovy, and
Bruce Meysenburg. Voting NAY: None. The motion carried.

City Administrator Keller stated: “ | am really excited about this agenda item for a couple
of reasons. [Consideration of hiring Vandenberg Electric & Communications, LLC, to provide
and install sensors in each of the well houses per the estimate of $2,900.00] One, it gets our
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water/ wastewater departments back to be with their families over the week-ends and on
Holidays, and two, it will actually save us money in the long run after just seven months. So,
what this is going to do, we will start monitoring the well houses digitally on the SCADA system,
and these sensors will help us do that a lot more accurately, so that if there is anything that
goes wrong (well houses), Aaron and his team know exactly what's going on and they can go
and check on it, instead of having to do their rounds every weekend and on the Holidays.
Because right now, they spend an hour, or two hours, every morning and evening every
weekend, every Holiday, going out and checking on the well houses. So what we pay, in their
compensation time or overtime, we will actually end up saving what this costs.”

Council member Hotovy made a motion to hire Vandenberg Electric & Communications,
LLC, to provide and install sensors in each of the well houses per the estimate of $2,900.00 and
Council member Pat Meysenburg seconded the motion. Voting AYE: Council members Bruce
Meysenburg, Vandenberg, Kobus, Trowbridge, Pat Meysenburg, and Hotovy. Voting NAY:
None. The motion carried.

VANDENBERG ELECTRIC &
COMMUNICATIONS LLC
FO Box 124

Devid City, ME 6B632 US
[ANFIART T

Liwet S

vandenberg _eleciric@yahos com

ADDRESS Estimate 1241
David City Seweor Dopartmant

1220 E Stroeat
David City, ME &8&32

JOE NAME
Wiall house sensors

2,500.00

LaborParts

VEC proposes to Install and provice in sach of the well Pouses (3) ped walk iy wish
Aaron, and phone converzation with Jared at Olsen-
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City Administrator Clayton Keller stated: “Two week ago you guys approved the
purchase of a Gator, the exact same kind of Gator, for $14.00 less than what this price is, and
you made the comment “Oh, | wish we could buy two right now”. Well, this is your opportunity
to buy the second one if you want to.”

Mayor Zavodny stated: “They had two on hand, | thought we were going to be paying a
lot more than what that quote is. | think the advantage would be, and | told Clayton, “put it on
the agenda and let the Council decide”, this isn’t something that | put in, but, you know, with the
Ball Association using it pretty much full time in the summer, I think there is some advantage to
having one available at the Park for football games, for just trees going down, and ease of
getting around.”

Council member Hotovy stated: “I can see that too, because that’s the bad part, | think
when the Ball Association needs it, is when it would be the handiest at the Park. | can see more
value in this than a pickup, because you can take this out into the Park whether it's muddy or
not.”

It was noted that this was not budgeted for. City Administrator Keller stated: “We can
pull it from the Sales Tax, that would just be a little bit less that we put towards purchasing the
Ball Fields but if we do that on a loan basis, we would be making payments anyway.”

Council member Pat Meysenburg made a motion to approve the purchase of a 2019
John Deerr Gator from Plains Equipment Group for a quote of $7,459.00. Council member
Kobus seconded the motion. Voting AYE: Council members Hotovy, Trowbridge, Bruce
Meysenburg, Vandenberg, Kobus, and Pat Meysenburg. Voting NAY: None. The motion
carried.

m JoHM DEERE

PLAINS)
Quole Summarny
Prepared For: Prepared By:
Base Ball 92 City OFf David City Dawid Vleling
ME Plains Equipment Group

@77 280¢th Road
Seward, ME 68434
Fhone: 402-643-3818
floble: 402-826-TOTS
chanating @ plainseg com

Cuote I; 21248865
Created On: 17 February 2020

Last Modified On: 17 February 2020
Explration Data: 27 March 2020

Equipment Summary Suggested List  Selling Price aty Extended

2019 JOHM DEERE Gater™ TX $ 8,561.00 5745500 X 1 = § T.450.00
(Model Year 20189) -
T X DTEM 143719

Equipment Total § 7.458.00
Quote Summary
Equipment Total 3 TA50.00
SubTotal 3 7,459.00
Est. Sarvica Agreament Tax $0.00
Total 5 745000
Down Payment (0.00)
Raontal Apoliad {0,000}

Balance Due § T.468.00
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Council member Kobus made a motion to approve the application by Ka-Boomer’s
Enterprises, Inc. to sell permissible fireworks at Dan & Jan Sypal’s business property located at
1510 4™ Street, David City, Nebraska. Council member Trowbridge seconded the motion.
Voting AYE: Council members Pat Meysenburg, Bruce Meysenburg, Vandenberg, Hotovy,
Trowbridge, and Kobus. Voting NAY: None. The motion carried.

Interim Water Supervisor Aaron Gustin gave an update on the Water Treatment Plant
stating: “I did want to bring everybody up to speed with what is happening at the Water Treatment
Plant. This is just information from Hawkins in regards to the pilot program, which hopefully the
end game is no more lime in the silo and the associated issues with that. What | would like to bring
your attention to is the jar testing. Jar #1 is our incoming raw water, straight from the wells. Jar #2
- this was the current process with an Oxidizer, chlorine simulant, so the same reaction to the
metals in the water that you would see. That is our current process. Jar #3 is if there were no
polymer and you just added a coagulant, you can see an improvement there, and then Jar #4 is
the pilot program goal, that is with the dosing that is occurring right now per volume at the water
treatment plant, and unless somebodies eyes are different than mine in terms of the quality,
pushing that through an anthracite (often referred to as hard coal) filter on site, will be a lot easier
than Jar #2. So, | wanted to just share that with everybody, that is what is going on at the Water
Treatment Plant right now, so hopefully this works out to our favor.”
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Aaron Gustin stated: “| am sure that everyone is familiar with this (picture of brown water).
So, Tim with Hawkins made some recommendations and | said “ok, let's take a look at that”. This
is oxidized iron manganese in the water system. How many brown water calls do we get every
year around flushing season? The 2™ picture is 30 seconds later in the same system with a
chemical that sequesters iron and manganese and does not allow a chemical reaction to occur
with the chlorine. It saves on the wear and tear on the distribution system, and something that |
think we should look into, in the future, with a pilot program when everything is set and squared
away. Given that, we are a little bit behind in terms of the replacement rate on our distribution
system; we should be replacing 1% at a minimum every year. This will increase the life span of the
distribution system as it sits now. So, something to look forward to and maybe discuss.”

Mayor Zavodny stated: “Just so | have time to take a look at this down the road, do you
have any idea what the cost would be to do something like this, and where in our process does that
get added?”

Aaron Gustin stated: “The polymer pump can be repurposed to be distributed just before
the clear well. He didn’t tell me how much this would cost; no idea. If | have your permission to
look into that, then that is something we could do, but | wanted to show you potential results in
those photos because since I've started, wow, brown water, | didn’t know it would flush like that for
twenty to thirty minutes.”

Discussion followed.

Mayor Zavodny stated: “Do some research, figure out what it's going to cost, what we
would need to change; Figure out what it's going to take to get us to that. Like we said, | still
believe our best approach is to automate as much of this as we can to take out the human error
piece.”
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Aaron Gustin also brought up some safety issues. Council member Hotovy stated: “Find
some recommendations on some changes and bring the costs involved to us. Unfortunately, every
part of safety costs money, but it's money well spent.”

At the previous Council meeting, Aaron Gustin had presented the following:

Maintenance Cost Proposal Summary:

E-cell sludge drudging: Waiting on Doernemann reply. $110,000

T S A R T TSN N | 1 S, =L I ]
Lomminutor Furcnase: UUOULE TELEIVEU. 1115 QUULE Chndiis e POL;L O
purchase of said comminutor, installation
and the instaiiation of new auger screen.

Actuators: Lowest Priority but still a Priority. (548,872)
Hard quote from Mellen Inc. on 1 type (531,248)
each type requires 2 actuators {2 basins) {s13,624)

3 types of actuators on each basin.
{exampie basin 2 decant aciuator]

Decanter Installation: With help from city. Includes crane rental $6,092
and 2 days assistance from Aqua-aerobics.
Waste Pumps: Basin Waste Pump Replacement. $12,682
SBR Clean Out: Johnson Svc’s. (Sewer Lining Project) $24,300
Summary Total: May possibly be funded out of the (5264,226)
contingency reserve from USDA for Lagoon. ($246,602)
($228,978)

Aaron Gustin stated: “We did get the green light, on the packet that | handed out at the last
meeting, in regards to the USDA funding for those needed items for the sequencing battery
actuators at the Wastewater Treatment Plant. The actual cost for the actuators that was that
variable in that packet, and this is for all six, is $45,792.00. Craig Reinsch of Olsson discussed
with me on Monday; he asked “Hey, do you want to save the City some money and take over as
project manager for this portion to save the Olsson costs?” | agreed, so it's in my hands now, he
will consult as | ask, and then Clayton as well. So, we will be heading this portion of the project
with minimal assistance from Olsson, and that was Craigs idea, he wanted to save the City some
money and | agreed. So, this in addition to | believe those costs have gone down, we could not
secure and facilitate somebody to dredge out the east end of E-cell, which given my discussion
with Craig, it will probably be ten to fifteen years before there is enough sludge in there that it's
required to be dredged out, and her (Emmalyn Gaudio Gustin) goal out there is to get every lagoon
on a regular schedule based on the sludge depths, so she has sludge depth schematics and she is
going to set up a schedule based on the depth and the regulations regards to treatment.”
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Mayor Zavodny stated: “I am not going to argue a penny on this, my question is, where are
we at as far as budgetary authority?”

City Administrator Clayton Keller stated: “We can do it. The USDA gave us the permission
to use the dollars, the Contingency funds in the loan, to buy the equipment that we talked about
before.” (It was noted that the USDA funds need to be spent before July 1%

Discussion followed.

Council member Hotovy made a motion to purchase all of the necessary SBR items for the
Wastewater Treatment Plant (approximately $164,226.00 without the E-cell sludge dredging) and
Council member Kobus seconded the motion. Voting AYE: Council members Bruce Meysenburg,
Pat Meysenburg, Vandenberg, Kobus, Trowbridge, and Hotovy. Voting NAY: None. The motion
carried.

Aaron Gustin stated: “To repair the road into the Wastewater Treatment Plant, employee
John Kobus is estimating approximately $16,000 and white rock. We have the dirt for it, we
checked with Chris (Street Supervisor Kroesing) already and he will help us move the dirt, John will
do the work with what we have. $16,000 and white rock is all John is asking for.”

Council member Trowbridge made a motion to approve the construction of the road into the
Wastewater Treatment Plant and Bruce Meysenburg seconded the motion. Voting AYE: Council
members Hotovy, Pat Meysenburg, Kobus, Vandenberg, Bruce Meysenburg, and Trowbridge.
Voting NAY: None. The motion carried.

There being no further business to come before the Council, Council member Hotovy
made a motion to adjourn. Council member Kobus seconded the motion. Voting AYE: Council
members Vandenberg, Bruce Meysenburg, Kobus, Pat Meysenburg, Trowbridge, and Hotovy.
Voting NAY: None. The motion carried and Mayor Zavodny declared the meeting adjourned at
8:07 p.m.

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAD

CERTIFICATION OF MINUTES
February 26, 2020

I, Joan Kovar, duly qualified and acting City Clerk for the City of David City, Nebraska,
do hereby certify with regard to all proceedings of February 26, 2020; that all of the subjects
included in the foregoing proceedings were contained in the agenda for the meeting, kept
continually current and available for public inspection at the office of the City Clerk; that such
subjects were contained in said agenda for at least twenty-four hours prior to said meeting; that
the minutes of the meeting of the City Council of the City of David City, Nebraska, were in
written form and available for public inspection within ten working days and prior to the next
convened meeting of said body; that all news media requesting notification concerning meetings
of said body were provided with advance notification of the time and place of said meeting and
the subjects to be discussed at said meeting.

Joan Kovar, City Clerk
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